FRFRA’s Lack of Neutrality 


"[The Constitution] neither knows nor tolerates classes among citizens"- Justice 


Harlan's dissent in Plessy v. Ferguson 


FRFRA's Passage and its Problematic Aspects 


Enacted on June 17" of 1998, the Florida Religious Freedom Restoration Act was 
designed to prevent state laws from infringing upon the right of Floridians to freely 


exercise their sincerely-held religious faith. 


Florida's version of RFRA came into being shortly after the landmark Supreme 
Court case of City of Boerne v. Flores. In this 6-3 decision, our nation’s highest court 
held that the federal RFRA could not constitutionally be applied to state laws. In effect, 
this ruling created a statutory vacuum which required states to pass their own laws (now 
known as mini-RFRA’s) if they wished to afford the same protections to their own 


citizens. 


Heralded by many as another victory for religious freedom, FRFRA allowed for 
similar protections which RFRA covered, thanks in large part to its virtually identical 
verbiage. Despite this success, two of FRFRA’s juxtaposed provisions endanger 
innumerable Floridians who consume entheogens as a part of their sincerely-held 


religious faith. 


This chapter serves to establish how FRFRA’s non-neutral provisions harbor 
masked hostility towards faiths which incorporate entheogens as sacraments. Plainly 


put, the state of Florida is not at liberty to codify a “religious gerrymander”? which 





1 See Florida Statutes § 761.01-.061. Hereafter “Florida RFRA” or “FRFRA”. 
2 Walz v. Tax Commission of New York, 397 U.S. 664, 696 (1970) 


"passes judgment upon or presupposes the illegitimacy of religious beliefs and 


practices”.3 


In June of 2021, the Supreme Court offered a succinct definition for non- 
neutrality while discussing Philadelphia’s foster care system. Drawing from decades of 
cases involving the topic, they remarked that the “Government fails to act neutrally 
when it proceeds in a manner intolerant of religious beliefs or restricts practices because 


of their religious nature” .4 


The Impact of Florida’s Religious Freedom Restoration Act 


The Florida Legislature's egregious choice to treat certain religious practitioners 
as second-class citizens directly offends the First and Fourteenth Amendments which 


aim to “protect religious observers against unequal treatment”.5 


For those who are quick to defend FRFRA’s unconstitutional provisions, I wish to 
remind my audience that Florida is well-known for its history of enacting policies, laws, 


and regulations which prohibited a variety of constitutionally protected practices.® 


To borrow the words of Justice Anthony Kennedy, FRFRFA’s most “severe 
consequence” inherently “imposes a broad disability” upon certain Floridians who wish 
to gain “legal protection from injuries caused by discrimination” based upon their 


sincerely-held religious beliefs.” 


To this end, it would be appropriate to recall the Supreme Court’s ruling in 


Romer v. Evans. In 1996, the Supreme Court overturned a state’s constitutional 





3 Masterpiece Cakeshop, Ltd. v. Colo. Civil Rights Comm'n, 138 S. Ct. 1719, 1722 (2018). Emphasis added. 

4 Fulton v. City of Phila., No. 19-123, at *9 (June 17, 2021). Emphasis added. 

5 Hobbie v. Unemployment Appeals Comm'n of Fla., 480 U.S. 136, 148 (1987) 

6 See Hobbie v. Unemployment Appeals Comm'n of Fla., 480 U.S. 136 (1987); Church of Lukumi Babalu Aye, Inc. v. 
Hialeah, 508 U. S. 520 (1993); Butterworth v. Smith 494 U.S. 624 (1990); McLaughlin v. Florida, 379 U. S. 184 
(1964); Davis v. State ex. rel. Cromwell, 156 Fla. 181 (1945). See also Johns Committee (1956) and Interposition 
Resolution (1957). 

7 Romer v. Evans, 517 U.S. 620, 629, 620-621 (1996) 


amendment which completely prohibited any governmental action which recognized 


“homosexual, lesbian, or bisexual” people as a protected class.8 


Though America lived in an age of rampant homophobia, the Evans Court found 
that Colorado’s recently-passed amendment violated the Equal Protection Clause. 
Among other qualms, the Court ruled that Colorado’s amendment was “born of 
animosity [directed] toward” non-heterosexual individuals.? Quoting one of their rulings 
from two decades prior, the Supreme Court reminded our nation that a “desire to harm 


a politically unpopular group cannot constitute a legitimate governmental interest".1° 


Whenever state governments codify forms of discrimination which effectuate 
“immediate, continuing, and real injuries”, any submitted evidence related to their 
“legitimate justifications” immediately becomes suspect. Given that FRFRA fails 
numerous tests of constitutionality, the law “must undergo the most rigorous of 


scrutiny” by Florida’s judicial system.?2 


FRFRA's Statutory Non-Sequitor & Implications of Non-Neutrality 


Embedded near the end of the statute, FRFRA’s two problematic provisions serve 


as the foundation of this “religious gerrymander”.13 


Found within the third subsection of the fifth section of the law, the neutrality 
provision of FRFRA states that "nothing in this act shall be construed to authorize the 


government to burden any religious belief".‘4 By itself, this provision is non-problematic 





8 Colorado’s Amendment 2 read, in part, “Neither the State of Colorado, through any of its branches or departments, 
nor any of its agencies, political subdivisions, municipalities or school districts, shall enact, adopt or enforce any 
statute, regulation, ordinance or policy whereby homosexual, lesbian or bisexual orientation, conduct, practices or 
relationships shall constitute or otherwise be the basis of or entitle any person or class of persons to have or claim any 
minority status, quota preferences, protected status or claim of discrimination.” 

9 Romer v. Evans, 517 U.S. 620, 634 (1996) 

10 Department of Agriculture v. Moreno, 413 U.S. 528, 534 (1973). 

u Romer v. Evans, 517 U.S. 620, 635 (1996) 

12 Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 546 (1993) 

13 Walz v. Tax Commission of New York, 397 U.S. 664, 696 (1970) 

14 Florida Statutes §761.05(3). Emphasis added. 


and in-line with the direct objective of the statute. In fact, the federal RFRA contains 


near identical stipulations.15 


Here’s the rub — the next subsection subversively contradicts the last: "nothing 
in this act shall be construed to circumvent the provisions of Chapter 893 [of the] 


Florida Statutes".16 


For those unfamiliar with Florida's statutes, Chapter 893 details the laws in 
regard to the possession of controlled substances. Though I agree that efforts to limit 
drug misuse are necessary to ensure the welfare of the general public, we must 
scrutinize FRFRA’s discriminatory provision to understand how it effectuates religious 


gerrymandering. 


Before we can determine the neutrality or general applicability of FRFRA's 
discriminatory provision, the objective of the law must be considered. For such a thing 
to be determined, the Supreme Court has ruled that judges must consider various 
factors including "the historical background of a decision under challenge, the specific 
series of events leading to the enactment or official policy in question, and the legislative 
or administrative history, including contemporaneous statements made by members of 


the decision making body".17 


To keep things in perspective, the Supreme Court remarked in 1979 that “proof of 
discriminatory intent” evincing what “any official entity is up to” can be obtained by 


closely examining “the results [their] actions achieve, or the results they avoid”.18 


15 42 U.S.C. §2000bb-3(c) 

16 citing F.S.§761.05(4); hereafter the “discriminatory provision” of FRFRA 

17 Citing Lukumi Babalu Aye, Inc. v. Hialeah, 508 U.S. 520, 540 (1993); see also Arlington Heights v. Metropolitan 
Housing Corp., 429 U.S. 252, 267-268 (1977) 

18 Personnel Administrator of Massachusetts v. Feeney, 442 U.S. 256, 279 n.24 (1979). Quotations omitted. 
Emphasis added. 


Smith, UDV, and Toca 


Congress passed RFRA in the wake of Justice Antonin Scalia’s ruling in 
Employment Division v. Smith — a case that unfortunately legitimized anti-Peyotist 


sentiments while simultaneously limiting the scope of the Free Exercise Clause. 


Any lingering doubts about the genesis of RFRA can be set aside after reading the 
Supreme Court's decision in Gonzales v. UDV. Here, our nation’s highest court pointed 
to the actual text of RFRA and unanimously agreed about "the fact that the very reason 
Congress enacted RFRA was to respond to a decision denying a claimed right to 


sacramental use of a controlled substance" .19 


In Toca v. State, Judge Stevan Northcutt took time to remark in a footnote that 
he found it "interesting” that the Florida Legislature “apparently intended to repudiate 
Smith in all realms other than the state's controlled substance laws" when they drafted 
FRFRA.?° 


Though Judge Northcutt was aware of this limitation of FRFRA, he made sure to 
remark in the very next footnote that the United States Court of Appeals for the 
Eleventh Circuit had recently asked the Florida Supreme Court to consider whether 
FRFRA “broadens the definition” of “religiously motivated conduct protected by law” to 
the extent that it offers protection “beyond the conduct considered protected” by the 


United States Supreme Court.?! 


Two years after Northcutt’s ruling, the Florida Supreme Court responded to the 
Eleventh Circuit’s question when they ruled that “FRFRA expands the scope of religious 


protection beyond the conduct considered protected by [Supreme Court] cases”.22 


To make their point abundantly clear, Florida’s highest court proclaimed that 
“any law, even a neutral law of general applicability, is subject to the strict scrutiny 


standard where the law substantially burdens the free exercise of religion” .23 





19 Gonzales v. O Centro Espirita Beneficente Uniao do Vegetal, 546 U.S. 418, 421 (2006). Emphasis added. 
20 Toca v. State, 834 So. 2d 204, 209 n.7 (Fla. Dist. Ct. App. 2002). Emphasis original. 

21 Td. at 210 n.8. Citations omitted. 

22 Warner v. City of Boca Raton, 887 So. 2d 1023, 1035 (Fla. 2004) 


Smith’s Oral Arguments Shed Light On FRFRA 


During the oral arguments for Smith, former Oregon Attorney General David 
Frohnmayer admitted that Oregon had pending cases (e.g. State v. Venet) involving 
“sincere religious communicants who believe that their use of marijuana is religiously 
inspired [and] have asked for exemption from Oregon's drug laws. And that's part of the 


problem.” 


Ringing a dog whistle, Justice Scalia responded by asserting the 
unconstitutionality of affording certain churches legal protection to ingest Peyote but 
prohibit certain “religions to use marijuana or any other hallucinogenic drug [...] Isn't 


that a problem, too?” 


Such rhetoric subtly implied that affirming Oregon's ruling in Smith could 
potentially lead drug users to claim that their religious liberties were burdened by laws 
prohibiting the possession of various controlled substances. This slippery-slope rhetoric 
ultimately proved fruitful when Oregon's Court of Appeals cited the Smith ruling when 


denying Venet's claims for a religious exemption under Oregon law.?4 


Every Conceivable Religious Exemption 


In Smith, Justice Scalia lamented that the utilization of a balancing test in 
religious liberty cases “would open the prospect of constitutionally required religious 


exemptions from civic obligations of almost every conceivable kind” .25 


To this end, we must remember that FRFRA’s broad language can potentially 
protect any act in accordance of one’s religious beliefs! Though this statement may 
appear to be hyperbolic, the statute’s language is by no means ambiguous. FRFRA 
applies to “all” state laws and protects any “exercise of religion [...] whether or not the 


religious exercise is compulsory or central to a larger system of religious belief” .2° 





23 Id. at 1035-1036. Emphasis added. 

24 State v. Venet, 103 Or. App. 363,367 (Or. Ct. App. 1991) 

25 Employment Div. v. Smith, 494 U.S. 872, 888 (1990). Emphasis added. 
26 Citing Florida Statutes §761.05(1) and §761.02(3), respectively 


Essentially, FRFRA enables Floridians to request exemptions “of almost every 
conceivable kind” unless their religious faith has been endangered by Florida's 
controlled substance laws.27 To put it bluntly, Florida’s RFRA effectively forbids 
innumerable Floridians from obtaining statutory protections which “others enjoy or 


may seek without constraint”.28 


Because of the stark language of FRFRA’s discriminatory provision, the law’s 
neutrality is facially questionable and leads one to ponder whether it was included so as 
to serve as a direct assault on a variety of world religions which consume entheogens as 


sacraments. 


Why FRFRA is Offensive, Odious, and Obnoxious 


FRFRA's discriminatory provision facially serves to prevent Florida's courts from 
becoming flooded with insincere or otherwise-illegitimate requests of exemption from 
Florida's drug laws.29 Though the state of Florida continues to assert its interest in 
enforcing its drug laws, the Supreme Court has already ruled that the Controlled 


Substance Act can permit the bona fide use of entheogenic sacraments.3° 


The preemptive denial of legal protections for Floridian members of entheogenic 
faiths, in my humble opinion, stands in direct defiance of the direct objective of FRFRA. 
Clearly ignorant of the preamble of FRFRA, the Florida Legislature has forewent their 
expressed “intent” to “guarantee” the “application” of the compelling interest test “in all 


cases where free exercise of religion is substantially burdened”.31 


It would be worthwhile to note that if O Centro Espírita Beneficiente União do 
Vegetal (the branch of the UDV that won its 2006 Supreme Court case) established a 





27 Employment Div. v. Smith, 494 U.S. 872, 888 (1990) 

28 Romer v. Evans, 517 U.S. 620, 631 (1996) 

29 See generally United States v. Anderson, 854 F.3d 1033 (8th Cir. 2017), State v. Cordingley, 302 P.3d 730 (Idaho 
Ct. App. 2013), and U.S. v. Dewitt, 95 F.3d 1374 (8th Cir. 1996) 

3° Gonzales v. O Centro Espirita Beneficente Uniao do Vegetal, 546 U.S. 418 (2006) 

31 Warner v. City of Boca Raton, 887 So. 2d 1023, 1031 (Fla. 2004). “WHEREAS, it is the intent of the Legislature of 
the State of Florida to establish the compelling interest test as set forth in [Sherbert and Yoder], to guarantee its 
application in all cases where free exercise of religion is substantially burdened” 


congregation within Florida instead of New Mexico in the late 1990s, this small church 
would have been burdened under FRFRA. In fact, the UDV raid took place only eleven 
months after the passage of Florida’s mini-RFRA. 


The absolute lack of statutory precedent for FRFRA's discriminatory provision is 
quite instructive when determining its objective. Nearly a century ago, the Supreme 
Court ruled that discrimination “of an unusual character” should invite “careful 
consideration” to ascertain whether the form of discrimination in question is 


“obnoxious” to the Constitution.32 


Any simple review of the nation's laws would indicate that statutes which single 
out specific groups of citizens for disfavored legal status are exceedingly rare. I need not 
remind my audience that laws which directly discriminate against particular religious 
sects, in the Supreme Court's words, are “odious to our Constitution” and “cannot 


stand”.33 


Of the nearly two dozen states which currently hold RFRA-styled laws, Florida is 
the only one which explicitly seeks to prevent entheogenic faiths from seeking legal 
protection. In Romer, the Supreme Court ruled that any set of statutes which makes it 
“more difficult for one group of citizens than for all others to seek aid from the 


government is itself a denial of equal protection of the laws in the most literal sense” .34 


The fact that FRFRA's neutrality provision was juxtaposed against a stipulation 
which stated that the law may not be used to “circumvent the provisions of Chapter 893” 
inherently implies that entheogenic churches are not actual religious organizations. This 
is quite evident given the specific utilization of the phrase “any religious belief” within 


the neutrality provision. 


32 Louisville Gas Co. v. Coleman, 277 U.S. 32, 37-28 (1928) 

33 Citing Trinity Lutheran Church of Columbia, Inc. v. Comer, 582 U.S.____ (see slip opinion at 11, 15); see also Good 
News Club v. Milford Central School, 533 U. S. 98 (2001); Rosenberger v. Rector and Visitors of Univ. of Va., 515 U. 
S. 819 (1995); Larson v. Valente, 456 U. S. 228 (1982); Murphy v. Collier, 587 U. S.___ (2019); Church of Lukumi 
Babalu Aye, Inc. v. Hialeah, 508 U. S. 520 (1993). 

34 Romer v. Evans, 517 U.S. 620, 621 (1996). Emphasis added. 


This juxtaposition is deeply pejorative as it perversely questions the very 
foundation of entheogenic faiths. It would be difficult to imagine an implication about a 
religion which could be more offensive or slanderous. The Establishment Clause 
explicitly forbids the government from deeming a particular religion or its practices to 


be false.35 


Justice Sandra Day O'Connor remarked in her concurring opinion in Smith that 
statutes which explicitly criminalize a citizen's “religiously motivated conduct burdens 
that individual's free exercise of religion in the severest manner possible” .3° Citing 
Braunfeld v. Brown, Justice O'Connor made it clear that such prohibitions inherently 
force religious practitioners into “abandoning [their] religious principle or facing 


criminal prosecution”.37 


The Free Exercise Clause, applicable to every state by the 14th Amendment3, 
forbids “subtle departures from neutrality”39 and “covert suppression”4° of the freedom 
of religion. Let it not be forgotten that the Fourteenth Amendment guarantees that the 


government must “remain open on impartial terms to all who seek its assistance”.4! 


In 1973, the Supreme Court ruled that the Food Stamp Act of 1964 was 
unconstitutional insofar that it was not tailored to provide aid to those who live within 
non-traditional, communal households. Here, the Moreno Court remarked that the 
Fourteenth Amendment's right to equal protection signifies “that a bare congressional 
desire to harm a politically unpopular group cannot constitute a legitimate 


governmental interest” .42 


Citing the lower court's decision, the Supreme Court made it clear that any such 


"purpose to discriminate against hippies” violates the Due Process Clause of the Fifth 





35 c.f. Smith, Lukumi, Masterpiece Cakeshop, and Hobby Lobby 

36 Employment Div. v. Smith, 494 U.S. 872, 898 (1990). Emphasis added 

37 Ibid. 

38 Cantwell v. Connecticut, 310 U. S. 296 (1940) 

39 Gillette v. U.S., 401 U.S. 437, 452 (1971) 

40 Bowen v. Roy, 476 US 693, 703 (1986) 

41 Romer v. Evans, 517 U.S. 620, 633 (1996) 

42 U.S. Dept. of Agriculture v. Moreno, 413 U.S. 528, 534 (1973). Emphasis added. 


Amendment.43 The Moreno Court also remarked that such jaundiced reasoning cannot 
“justify” statutes which effectively discriminate against those who practice lifestyles 


which do not conform to societal norms.44 


Florida Kept FRFRA's Discriminatory Provision After UDV 


Given that the Supreme Court unanimously ruled in favor of the UDV by utilizing 
the standards set forth within the Sherbert Test, it is remarkable that the Florida 


Legislature failed to repeal FRFRA's discriminatory provision in late February of 2006. 


If the Florida Legislature was truly concerned about protecting Floridians from 
becoming burdened by state laws which prevented them from freely exercising their 
sincere faith, it would follow that the Legislature would accept the UDV ruling to the 
extent that the enforcement of Florida's controlled substance laws is a compelling state 


interest which cannot outweigh the rights provided by the state’s Free Exercise Clause. 


To this end, it would be appropriate to remember that Article 1, Section 3 of the 
Florida Constitution reminds our state’s representatives that “[t]here shall be no law 
respecting the establishment of religion or prohibiting or penalizing the free exercise 


thereof”.45 


The Supreme Court has ruled that the Constitution compels the federal 
government and individual states to practice tolerance towards various religious sects, 
especially minority faiths. The Lukumi Court warned that if there arose even a “slight 
suspicion that proposals for state intervention stem from animosity to religion or 
distrust of its practices, all officials must pause to remember their own high duty to the 


Constitution and to the rights it secures”.46 





43 Id. at 534-535 

4 Id. at 535 

45 Art. 1, § 3, Fla. Const. 

46 Lukumi Babalu Aye, Inc. v. Hialeah, 508 U.S. 520, 547 (1993) Emphasis added. 


The UDV Court laid waste to the false assertion that sacramental Ayahuasca is 
too dangerous of a substance to be fit for human consumption. Under the standard of 
strict scrutiny mandated by RFRA, the UDV Court ruled that “the Government’s mere 
invocation of the general characteristics of Schedule I substances” found within the 


Controlled Substances Act “cannot carry the day”.47 


Specifically, the Supreme Court ruled that while it was true that DMT was placed 
within the strictest class of controlled substances, this fact did not amount to a 
compelling governmental interest which “relieves the Government of the obligation” to 
satisfy their side of the Sherbert Test.48 


Since this landmark ruling was delivered in early 2006, Florida's elected officials 
have continuously ignored its applicability to FRFRA. To this end, it would be 


appropriate to echo the words of former Florida Governor Leroy Collins. 


Back in 1957, the Florida Legislature (along with several other states) attempted 
to nullify the Supreme Court’s ruling in Brown v. Board of Education by passing a 
resolution which asserted that Florida did not have to integrate their racially-segregated 
schools. Soon after the Florida Senate passed the Integration Resolution, Governor 


Collins released a public statement condemning their actions: 


“It is a preposterous hoax, almost laughable, to suggest that any State can 
remain in the Union and yet, as if by some alchemy, isolate and 
quarantine itself against the effect of a decision of the United States 


Supreme Court.”49 


47 Gonzales v. O Centro Espirita Beneficente Uniao do Vegetal, 546 U.S. 418, 432 (2006) 
48 Ibid. 
49 Typescript Statement, Florida State Archives, Accession 68-02, Part 9, Box 336. Emphasis added. 


Statutes Not Included Within FRFRA's Discriminatory Provision 


Florida’s elected officials certainly could have found other statutes worthy of 
inclusion within FRFRA's discriminatory provision despite the questionable 


implications it would have for Florida’s version of the Free Exercise Clause. 


Remarkably, the Florida Legislature did not include the practice of plural 
marriage within FRFRA's discriminatory provision.5° For over a century, such practices 
have been ruled to be unworthy of constitutional protection.5! The complete avoidance 
of the topic of plural marriage in FRFRA begs multiple questions, but it clearly indicates 
that the Florida Legislature was highly concerned about the topic of controlled 


substances when drafting their mini-RFRA. 


Why did FRFRA's discriminatory provision not include certain laws which should 
never be protected under the shield of religious freedom? Abrahamic texts unfortunately 
justify practices including extrajudicial execution and LGBTQ hate crimes.5? Such texts 
could theoretically serve as a foundation of a religious liberty defense after various 


harms have been exacted on victims. 


This is especially true given the fact that our modern world has witnessed the rise 
of religious extremism.53 We must not forget that the Constitution already protects 
religious organizations which “express their views in terms that are uninhibited, 


vehement, and caustic”.54 


The Florida Legislature certainly could have included Chapter 782 of Florida's 
Statutes within FRFRA's discriminatory provision given that numerous divinely- 


inspired murders have periodically come to the public's attention. 





5° Section I of Chapter 826 of Florida's Statutes labels “bigamy” as third degree felony punishable by up to five years 
in prison 

51 Reynolds v. U.S., 98 U.S. 145 (1878) 

52 Deuteronomy 13, 17, and 21; Leviticus 20 

53 See generally Westboro Baptist Church (Snyder v. Phelps, 562 U.S. 443 (2011)), 'Hebrew Israelites’ (Lawson v. 
Dugger, 840 F. 2d 781 (1987)), and the "Nation Of Gods And Earths' (Coward v. Robinson, 276 F.Supp. 3d 544 
(2017)) 

54 Snyder v. Phelps, 562 U.S. 443, 464 (2011)(Alito, dissenting). Citations omitted. 


One Colorado man was found not guilty of murder by reason of insanity after he 
informed investigators that he stabbed his wife so as to “sever [his] marriage bond” in 
furtherance of commands he allegedly received from God.55 Another Mississippi man 
was sentenced to life in prison after he shot multiple police officers because he genuinely 
felt that “God commanded him to do this”.5® 


One Utah man asserted that he received a divine revelation which commanded 
him to lacerate the throats of his sister-in-law and her fifteen-month-old child.57 One 
New Hampshire father bludgeoned his wife and son with a hammer after he experienced 
a dream "where God revealed to [him] that [he] would be cast into the lake of fire” if he 


failed to slay his family.58 


Butterworth and Helms Admit The Truth 


There is yet another prominent and compelling state interest which was excluded 
from the final draft of FRFRA — an interest which Florida's legislators either 


intentionally ignored, failed to discuss, or were woefully unaware. 


The tortured judicial history of Lawson v. Singletary provided ample support for 
the inclusion of Florida Administrative Code §33-3.012 within FRFRA’s discriminatory 
provision.59 In Lawson, the United States Court of Appeals for the Eleventh Circuit 
affirmed the constitutionality of Florida’s policy of prohibiting religious literature 


deemed to be a “serious threat to security and order within Florida's prisons”.®° 


This particular case took over a decade to resolve, involved untold sums of tax- 
payer dollars, and created several splinter-cases which further burdened Florida's 


courts. Lawson’s appeal to the 11th Circuit Court occurred just a year prior to the 





55 People v. Serravo, 823 P.2d 128, 131 (Colo. 1992) 

56 Laney v. State, 486 So. 2d 1242 (Miss. 1986) 

57 State v. Lafferty, 20 P.3d 342 (Utah 2001) 

58 State v. Blair, 143 N.H. 669, 670 (N.H. 1999) 

59 The code determines the admissibility of ‘religious’ publications within Florida prisons. It would be worthwhile to 
remark that Kansas’ state-wide RFRA has a provision which prevents state prisoners from distributing and 
introducing such literature into their correctional facilities (see Kansas Stat. Art. 53 860-5305(5)). 

6 Lawson v. Singletary, 85 F.3d 502, 504 (11th Cir. 1996) 


drafting of Florida's RFRA and certainly drew the attention of Florida’s former Attorney 
General, Robert Butterworth.® 


In the July 1998 issue of Florida Prison Legal Perspectives, AG Butterworth went 
on the record to say that he was opposed to the federal RFRA because it could have led 
to prisoners filing requests to “sacrifice chickens, use drugs religiously, or practice all 
kinds of quack religions”.©2 Remarkably, this very topic was discussed just before the 
United States Senate voted in favor of RFRA! 


Shortly before RFRA passed the Senate in late October of 1993, Republican 
Senator Jesse Helms of North Carolina warned that the proposed legislation afforded 
prisoners a legal loophole to distribute “racist and anti-Semitic publications” throughout 
the prison system. Clearly, the drafters of FRFRA ignored this line of argumentation and 


focused on another portion of Helms’ testimony. 


Helms, one of the three Senators who did not vote in favor of RFRA, remarked 
that the bill before the Senate had little to do with the restoration of the Sherbert Test. 
Specifically, he argued that RFRA would lead to the genesis of “new rights and 
employment opportunities for our nation's lawyers” who, in his opinion, sought to profit 


from the flooding of America's courthouses. 


“Mark my words”, Helms ominously warned, “the courthouse doors are about to 
fly open as thousands will demand protection for religious practices as varied as the use 


of hallucinogenic drugs and animal sacrifice.” 


Don’t forget, only three months prior to his testimony, the Supreme Court had 
unanimously ruled that a Florida-based Santeria church had the right to engage in 


animal sacrifice during their religious services.°3 Plainly put, AG Butterworth and 





6 It would be worthwhile to note that Florida AG Butterworth represented the state of Florida in Toca v. State. 
Perhaps Judge Northcutt’s two aforementioned footnotes were secretly addressed to Butterworth. 

62 Burns, T. “Religious Freedom Statute Adopted”. Florida Prison Legal Perspectives. Retrieved from 
https://www.prisonlegalnews.org/news/publications/fplp-jul-aug-1998/ 

63 Lukumi Babalu Aye, Inc. v. Hialeah, 508 U.S. 520 (1993) 


Senator Helms' public statements have provided ample “direct and circumstantial 


evidence” of FRFRA's discriminatory provision.%4 


The Meyers Test 


Simply put, if the state of Florida wishes to prevent drug users from insincerely 
filing religious freedom exceptions, the state should simply develop a constitutional 
strategy for challenging such cases. Remarkably, just two years before the passage of 
FRFRA, the 1oth Circuit Court of Appeals utilized a thorough strategy for ascertaining 
the validity of religious freedom claims hinging upon the possession of controlled 


substances! 65 


In this case, David Meyers defended his choice to traffic dozens of pounds of 
cannabis by filing motions to dismiss his federal charges with a RFRA-styled defense. 
Within official court documents, Meyers asserted under oath that he served as the 
“Reverend of the Church of Marijuana” and sincerely believed that his faith “commands 


him to use, possess, grow and distribute marijuana for the good of mankind”.© 


The lower court in Meyers utilized a series of qualitative factors to objectively 
ascertain whether Meyers' beliefs sufficiently satisfied the bare-minimum of criteria 


necessary “to be included in the realm of religious beliefs”.°7 


The factors utilized by the lower court included (among others): “Ultimate Ideas 
[,] Metaphysical Beliefs [,] Moral or Ethical System [,] Comprehensiveness of Beliefs [,] 
Founder [,] Important Writings [,] Gathering Places [,] Ceremonies and Rituals [,] 


Structure or Organization [and] Holidays”.®8 


After reconsidering the testimony which David Meyers submitted, the Tenth 


Circuit upheld the previous ruling and remarked that the lower court's “thorough 





64 Td. at 540 

65 United States v. Meyers, 95 F.3d 1475 (10th Cir. 1996) 

66 Td. at 1479 

67 Id. at 1482 

68 U.S. v. Meyers, 906 F. Supp. 1494, 1502-1503 (D. Wyo. 1995) 


analysis of the indicia of religion” led them to accurately determine that Meyers' many 
eyebrow-raising “beliefs more accurately espouse a philosophy and/or way of life rather 


than a religion”.°9 


Conclusion 


Simply put, the Florida RFRA targets entheogenic faiths when its “operation is 


considered" in light of its real-world effect which is "strong evidence of its object".7° 


Because the objective of FRFRA's discriminatory provision is to legitimize a 
“clear and impermissible hostility toward sincere religious beliefs”, the state of Florida 
has clearly violated its duty under the First Amendment to not “base laws or regulations 


on hostility to a religion”.7 


Let’s briefly reconsider the judicial history of Lukumi Babalu Aye. The Florida- 
based Santeria church faced discrimination in the late 1980s for its utilization of 
ritualistic animal sacrifice. Though it’s true that the Supreme Court unanimously sided 
with the Santeria church in 1993, what could one infer if another state reacted to the 
ruling in Lukumi by passing a state-wide law which strengthened the constitutional 


right to freely exercise one’s faith ... except for those who engaged in animal sacrifice? 


Well aware that some may doubt the validity of the testimony I have provided, I 
wish to quote the words of former Florida Governor Leroy Collins’ courageous 


denouncement of the Florida Legislature’s Interposition Resolution of 1957: 


“If history judges me right this day, I want it known that I did my best to avert 
this blot. If I am judged wrong, then here in my own handwriting and over my 


signature is the proof of guilt to support my conviction.” 


I rest my case. 


69 United States v. Meyers, 95 F.3d 1475, 1484 (10th Cir. 1996) 
70 Lukumi Babalu Aye, Inc. v. Hialeah, 508 U.S. 520, 535 (1993) 
71 Masterpiece Cakeshop, Ltd. v. Colo. Civil Rights Comm'n, 138 S. Ct. 1719, 1721 (2018) 


